IN THE ‘REME COURT FOR THE STATE': MICHIGAN

PEOPLE OF THE STATE OF MICHIGAN, Supreme Court No.
{L@éave blank.) & /3 Y /7
Plaintiff-Appellee, Court of Appeals No, 244589 %
v (From Court of Appeals decision.)
PATRICK LEWIS , . Trial Court No, 01-02471-FC
{Frnt the name you were convicled under on this line.) 3 {,, . (See Court of Appeals brief or Presentence nvestgaton Report.)

et o BuH

alelu ’@"’iﬁ éff?}jﬁ Defendant-Appellant.

INSTRUCTIONS: Answer each question. Add more pages if you need more space. NOTE: If you are appealing a Court
of Appeals decision involving an administrative agency or a civil action, you will have to replace this page with one
containing the relevant information for that case.

{ 2,7 Z/% { PRO PER APPLICATION FOR LEAVE TO APPEAL

1. | was found guilty on (Date of Plea or Verdicty __ 2Pril 5, 2002

2. | was convicted of (Name of offense)  Murder 2nd, Felony Firearm, CCW

3. I'had a [ guilty plea; [ no contest plea; &1 jury trial; [ trial by judge. (Mark one that appies.)

4. |was sentenced by Judge _CFORGE S. ®ITH on__ 8-21-02
(Print or type name of judge) (Print or type date you were sentenced)
inthe  KENT County Circuit Court to 33 years months
(Name of county where you were sentenced) {Put minimum sentence here)
to 55 vyears months, andto _2  vears monthsto _ 4 years months.
(Print or type maximum sentence) {Minimum sentence) {Maximum sentence)

CRRSON CITY CORRECTIONAL PACTLITY in CARSON CITY , Michigan.

{Print or type name of prison) {Print or type city where prison is located.)

5. The Court of Appeals affirmed my conviction on _ Bugust 31, 2004 ,

(Print or type date stamped on Court of Appeals decision)

famin prison atthe

in case number _ 244589 . A copy of that decision is attached.
(Print or type number on Court of Appeals decision)

6. This application is filed within 56 days of the Court of Appeals decision. (jtMUST be received by the Court
within 56 days of date on Court of Appeals decision in criminal cases and 42 days in civil cases. Delayed applications are NOT permitted,
effective September 1, 2003.)

FILED

0CT 2 0 2004

CORBIN R. DAVIS
CLERK
MICHIGAN SUPREME COURT
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7 IN THE SUPREME COURT FOR THE STATE OF MICHIGAN

F MICHICREN
PEOPLF OF THE STATE OF MI - , Supreme Court No.
(Print the name of the 3pRosing party, 2.q., "Peopie of Me State of Michigan. b (Leave dlankj
| Plaintiff-Appellee, Court of Appeals No, 244589
; \ (From Court of Appeais decision.)
| PATRTICE LEWIS ’ Trial Court No.  B1-02471—re
i (Print the name 70U were convicted under on this line.; (See Court of Appeals onef or Prasentenca Investigation Report )
3
| Defendant-Appellant,
|

|
1! MOTION FOR WAIVER OF FEES AND COSTS

} Appellant, pursuant to MCR 7.319(7)(h) and MCL 600.2963, for the reasons stated in the

attached affidavit of indigency, requests that this Court: (Check the ones that apely to you.)

X GranT a waiver pursuant to MCR 7.319(7)(h) of all fees required for filing the attached
pleadings because the provisions of MCL 600.2963, requiring prisoners to pay filing fees
do not apply to appeals from a decision involving a criminal conviction or appeals froma

decision ofan administrative agency. The statute applies exclusivelyto prisoners filing civil
cases and appeals in civil cases.

GRANT a waiver pursuant to MCR 7.319(7)(h) of all fees required for filing the attached
pleadings because the provisions of MCL 600.2963, requiring only indigent prisoners to
pay court filing fees violates the equal protection provision of the Michigan Constitution,
Artl, Sec 2.

lichigan Department of Correction to collect and pay the money to this Court at
a later date in accordance with MCL 600.2963, when the money becomes available in
appellant's prison account. |f the Court does not allow this, | will be prevented from filing
the attached ;‘bleading in a timely manner.

I Allow an initial partial payment of § of the fee for filing the attached pleadings
and order the Michigan Department of Correction to collect the remaining money and pay
it to this Court at a later date in accordance with MCL 600.2963, as additional money
becomes available in my prison account. If the Court does not allow this, | will be
prevented from filing the attached pleading in a timely manner.

‘{'} ] ., / N
October 11, 2004 Ttk Lo i
(Uatej {3ign your name nere, )
PATRICK LEWTS /5,554 Boyer Road/P.0. Box 5000
(PNt your name and number here (Print your address nera, }

Carson City, wMT. 4887115000
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PRO PER APPLICATION FOR LEAVE TO APPEAL cont.
PATRICK LEWIS , Defendant-Appellant CA No._244589

INSTRUCTIONS: In the part below, only bring up issues that were in your Court of Appeals brief. Attach a copy of your
Court of Appeals brief if possible. If you prepared a supplemental brief which was filed in the Court of Appeals, those issues
go in this part also. You should attach a copy of that brief, too, if you can. New issues go in question 8 on page 7.

GROUNDS - ISSUES RAISED IN COURT OF APPEALS

7. 1 want the Court to consider the issues as raised in my Court of Appeals brief and the additional
information below.

ISSUE I:
A. (Copy the headnote, the title of the issue, from your Court of Appeals brief.)

The Kent County Jury Selection process suffered from a computer programming

P B S s 9. o : K 0

error which cavsed it o svstempticslly exclude African-RBmericans and other
ninoritics From the venivre, Mr Towis was denied his constitutionsl right 0
= EEL= SIS LU L Fad 4 o it b The convickion

Sugs Ayzam  feom £adiy se b of the o
ghould be reversed,

B. The Court should review the Court of Appeals decision on this issue because: (Check ali the ones you think
apply to this issue, but you must check at least one.)

L] 1. The issue raises a serious question about the legality of a law passed by the legislature.
2. The issue raises a legal principle which is very important to Michigan law.
3. The Court of Appeals decision is clearly wrong and will cause an important injustice to me.
[[] 4. The decision conflicts with a Supreme Court decision or another decision of the Court of
Appeals. :

C. (Explain why you think the choices you checked in “B” apply to this issue. List any cases that you want the Supreme
Court to consider. State any facts which you want the Court to consider. If you think the Court of Appeals mixed up
any facts about this issue, explain here. If you need more space, you can add more pages.)

2

Pertaining to the issues mentioned zbove, 2 of 2 Court of BApreals Judges

concliuded the defendant failed to properly preserve the challenge to the array

© 2003 Prison Legal Services of Michigan, Inc PLSM SELF-HELP PACKET PAGE 20F 9 PLSM 54163 08.14.03




miscarriage of just has been done to the defendant due to

I L oot e |

the array, defendant was then literally YWept or deprived from meking a2 timely

the Court of Aroreals decided the Aefendant di

£

not show proof of

vblicly acknowledged that foe 2 period of sixteen months

i

o

n 2001 2nd 2002 representation of African-Americans in that County's jury

PACE 2 of 3



ISSUE I

community but by an apparent programming

Pl

that went mmdetected until late

D

To reiect this factual proof as inadmissible hearsay would be unfair and
a2 miscarriage of justice will result, especially being the defendant (under

he circumstances) has exhausted all other resources to prove his case.

P |

zelection system do  not  transiszte into 2 fiawed in the jury selection
process. T disagree,

Where the potential exist for a flaw in the jury selection system, the
jury selection process can not then be reliable due to the probability that

PAGE 3 of 3



_PRO PER APPLICATION FOR LEAVE TO APPEAL (cont.)

PATRICK LEWIS , Defendant-Appellant CA No.__244589

INSTRUCTIONS: In the part below, only bring up issues that were in your Court of Appeals brief. Attach a copy of your
Court of Appeals brief if possible. If you prepared a supplemental brief which was filed in the Court of Appeals, those issues
go in this part also. You should attach a copy of that brief, too, if you can. New issues go in question 8, on page 7.

ISSUE II:

A. (Copy the headnote, the title of the issue, from your Court of Appeals brief.)
In this Second Degree Murder trial, counsel ceonducted no inves

[
Jurdme
58]
8]
o
el
g
-

ntervieved nc witnesses, subpoenzed no witnesses, failed to 1odos ne

3 1 t
rform 2t a level of reasonable competence, Mr. Tewie was denied the

Yo

D

%,
ohiections, failed to communicate with the defendant and otherwice £ailed
2] £

4

[
y

fective assistance of counsel. Reversal is required,
B. The Court should review the Court of Appeals decision on this issue because: (Check all the ones you think

apply to this issue, but you must check at least one.)

2 1 1. The issue raises a serious question about the legality of a law passed by the legislature.
] 2. Theissue raises a legal principle which is very important to Michigan law.
E] 3. The Court of Appeals decision is clearly wrong and will cause an important injustice to me.
E1 4. The decision conflicts with a Supreme Court decision or another decision of the Court of
Appeals.
C. (Explain why you think the choices you checked in B apply to this issue. List any cases that you want the Supreme
Court to consider. State any facts which you want the Court to consider. If you think the Court of Appeals mixed up

any facts about this issue, explain here. If you need more space, you can add more pages.)
Following the review of Appellant's Ginther Hearing Remand, the Court of

Appeals voted 2 to 1 affirming Appellant's conviction in which it was implied
[=]

defendant received effective assistance of counsel. FHere, the affirming

judge's decision was improper and conflicts with dissenting Judge S. Borrello

R =
ol

e}
decision and other Court of Appeals decisions (noted thru-out argument) which
£

aing to this vervy issue, The G

i
confirmed by defense counsel that contribtuted to depriving defendant a fair

trial, Tncidently it is also the defendant's contention that it was error 34

i
{

deficiencies {(confeszed v defense counsel) that  occurred  during

CONTINTE ON EXTRA PAGE
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ISSUE II

representation of defendant without first establishing a ruling whether or not

w

any of the acknoviedged deficiencies infact constitute a violation of the

constitutional richts to effective assistance of counsel People v. Leblanc,

465 Mich 575,579 {2002). Deficiencies substantiated by defense counsel should
not be rejected where the possibilityv exist they were detrimental to the

defense. Remand is required,

FACTS 7C BE CONSIDERED:

2s a showing of facts toward the Appellant's effective assistance
claims, the Ginther THearing record reveals defense counsel undeniably
substantiated numerous deficiencies such as; (1) failing to interview and
subpoenaed witnesses; (2) failure to interview or secure rebuttal, alibi res

lure to pursue known missing or with-

[

gestae vwitnesses as requested; (3) fa
held portions of witness' statements and discovery items: {4) failure to
file motions (to assert alibi defense) {5) failure to investigate or file
necessary motions in order to suppress illegal in-court idertification witness
testimony after discovering the potential of an misidentificstion by the
uncertain witness; (6) failure to take basic action with mitigating material
defendant, which consisted of z letter from a Xkey
prosecution witness written to defendant prior to trial that would have
contradicted her testimony and impeached her; (7) neglecting to object to
{suspect) all white jury were requested, infringing defendant's 6th and 14th
Amendment constitutional rights. {8) Failing to assign the investigation
hired with Court finding to adequately investigate claims and to 1locate and
secure witnesses; (9) and lastly, the inexplicable releasing of res gestae
witness and others from testifying whom held exculpatory information.

These confirmations confessed by counsel were so detrimental and



ISSUE 1Y
prejudice to the defendant's case that they clearly do undermine the
presumption that counsel's actions were a matter of trial strategy People
v. Snell, 118 Mich App 750 {1982).

2  reasonsble attorney would never have committed so many  ervors,
therefore, the inadequate performance fell well below an objective standard of
reascnableness and thus satisfies the probability but for errors the outcome
of the proceeding would have heen different. People v. Knapp, 244 Mich App
361,385-386 (2001)

Incidently, where defense counsel released the res gestae witness
{pertinent to the defense) without a single prior interview nor consent of
defendant was error depriving defendant compulscry process to produce
witnesses in the defense favor and who had knowledge of crime or whom could
have proven innccence. People v. Norwood, 123 Mich App 287 (1983) 2And being
the defendant testified he didn't commit crime; that witness mistakenly
misidentified him; that he was down the street walking d‘arirzg the time of
shooting; the alibi witness and the released res gestae witness testimony
would Thave Tbeen wvaluable in  persuvading innocence to the durv,

However, as it stand, the admissions made by defense counsel does
confirm that defendant was deprived a defense worthy of a capital crime and of
the ability to make the best case in his behalf. The deficiencies clearly
undermine the presumption that the lack of action taken were a matter of trial
strategy. This fact becomes very chkvious where according to defense counsel
Ginther testimony, two witnesses existed (according to statements provided
to police) that would had given exculpatory and alibi supportive testimony.
The res gestae witness Mary Huges who was present during the crime, had given
police a statement of the suspect's clothing description which could had

exonerated defendant as the perpetrator. Ancther witness {(Jimmy Horsley)

PAGE 3 of 5



IS8T IT

could had corrcborated the defendant's alibi testimony that defendant was down

3

the street the moment incident occurred. Both of these witnesses would had
been essential toward proving my innocence, but neither was interviewed by

counsel although a court funded investigator was at her disposal People v,

[

Cakallero, 184 Mich App 638,640 {(1990). 7Tt is counsel obligation to secure
such witnesses, particular if part of res gestae and can support defendant's
alibi testimony. Trial Counsel evidently had made a definite decision to
produce or at the lsast interview witnesses as requested by defendant. This
iz apparent by the petitioning of the Court for funds for an investigation
because of the "many witnesses need interviewing and an investigation to be
performed.” However, Counsel's failure to give the investigator the

assignment was detrimental to the defendant case being that not 2 singls
g g

witness was interviewsed nor secured in the defense favor. People v. Pickens,

446 Mich 298,338 (1994); People v. Ortiz, 249 Mich App 297,311 (2001). BReing

the outcome of trial does depend in large measure upon the jury credibility

]
o
e
foda
o3
de

determination regarding eyewitnesses, had either witness {particulari
witness) been permitted to testify on defendant's behalf , defendant's own

testimony would have zppeared more credible because it coincided an important

(S

respect with that of his 2libi witness Peoople v. William, 8593 Mich 2App 236

{1978). BAs it be, the defendant lost the opportunity %to present a substantial

defense because of trial counsel's inadequate performance People v. Hyland,

212 Mich app 781 { Yo Inno way can thess actions be considered within

range of constitutionally competent representantion. People v. Stark

Thiz 1ineffective assistonce claim does not constitute speculation on
Appelliant's part, nor falls to sstablish preiuvdice. The fact that triasl
counsel has substantiated the various deficiencies, a2nd then, in turn verified

the content of certain evewitnesses police report statements, =liminates the

PAGP 4 of s



ISSUE 1Y
element of speculation and thus should be sufficient as za showing of proof to

all defendants ineffective assistance clzims. Reverse and remand is reguired.



PRO PER APPLICATION FOR LEAVE TO APPEAL cont.

PATRICK LEWIS , Defendant-Appellant CA No.__244589

INSTRUCTIONS: In the part below, only bring up issues that were in your Court of Appeals brief. Attach a copy of your
Court of Appeals brief if possible. If you prepared a supplemental brief which was filed in the Court of Appeals, those issues
go in this part also. You should attach a copy of that brief, too, if you can. New issues go in question 8 on page 7.

ISSUE lli:

A. (Copy the headnote, the title of the issue, from your Court of Appeals brief.)
The Trial Court sbused itsg discretion vhere it allowed the prosecution to

pla
2 poor guality tape recording of an incriminating conversation between Mr,
+,

i3

Py | e
{

o

)

il

Tewvie and

Jury to read

a
Reversal i recuired,

B. The Court should review the Court of Appeals decision on this issue because: (Check all the ones you think

apply to this issue, but you must check at least one.)

[ 1. Theissue raises a serious question about the legality of a law passed by the legislature.
[] 2. Theissue raises a legal principle which is very important to Michigan law.

El 3. The Courtof Appeals decision is clearly wrong and will cause an important injustice to me.
[] 4. The decision conflicts with a Supreme Court decision or another decision of the Court of

Appeals.

C. (Explain why you think the choices you checked in B apply to this issue. List any cases that you want the Supreme
Court to consider. State any facts which you want the Court to consider. If you think the Court of Appeals mixed up

any facts about this issue, explain here. If you need more space, you can add more pages.)
The Court of Appeal claimed the =admission of mers cumulative evidence is

pa Y

vhen the curmulative evidence used was so inaudible that police version of
h

hen an adiocurnment

CONTINUE OW EXTRA PACE
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IE8UE 11T

leaving the defense helpless to form a2 defense strategy against i+, Reveral

IATIL T ¥



In closing, the Court of Appeals Judge Karen Fort Hood and
Pat Donofrio has done the defendant an unjust by affirming the

2nd degree Murder conviction., It's reasons for the improper

{0
0

jecisio:

3

s}
kS
[}
)
foda
o
i
ot
o]
b
o+
D
o
gt

guestionable,., However, when c¢onsidering
the probably most detrimental of issues (ineffective counsel)
a ruling by the Michigan Supreme Court states, a defendant must
simply show there is a reasonable probability that, but for

outcome of the trial would

{f}

counsel's unprofessional errors, the
have been different, If this showing is made 1t would be said
that the conviction resulted from a breakdown of the adversary

process that rendered the result unreliable. People v Hoag, 460

Mich 1, 5-6, 594 NW 248 57 (1999) (citation omitted}.
Here, the defendant has shown or achieved this task partly
by way of the recorded Ginther hearing testimony of trial counsel.

(Testimony that periodically exposes the prejudice resulting fronm

'Z‘.«

(‘“3

s ific inadeguate actions}.

?{“)

The defendant prays and respectfully reguest that this
Honorable Court reverse the conviction and set the matter for
a new trial or alternatively remand for a hearing to develop the

record with respect to the jury issue.

e mm.ﬂ?h

i’}z & ko

Patrick Lewis #156554 Date: 10/11/04

.
HOTA z%%’ Y PUBLICIONIA %&ﬁﬁ
§#Y COMMISSION EXPIRES Sep 15
ACTING IN MONTGALM GOURTE, B2



RELIEF REQUESTED

9. For the above reasons | request that this Court GRANT leave to appeal, APPOINT a lawyer
to represent me, and GRANT any other relief it decides | am entitled to receive.

October 11, 2004 %ﬁ? ucl Lovy e
{Datey {Sign your name nere.)

PATRICK LFWIS #1565%4 Royer Road/P.0. Pox 5000
{Print your name and number iera.) {Print your adaress nere.)

Carson City, MI. 48811-5000

/%")M Lb\\f(‘@%

4 N, DESCHAINE

{ONIA GO, M
S PUBLICIONACO. M
N SION EXPIRE Sep 15,2008
A O ONTGALM GOUNTY,

ACTING IN MONTC
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